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FRSi : Mr. Edward D. Igoe

SUBJECT: paul & Lotrie Banks
Tax Cormnission Decision dated May 25, L97O

OFFICE: Income Tax

DATE : June 25, 1970

The issue in the above case was the timeliness of the fil ing of a refund
cLaim, involving a 1963 carryback loss to the year 1960, a1-legedly nai led
before the expiration of the Statute of Limitations but, not received by
the Income Tax Bureau. Ttre decision was in favor of the petitioners.

The testimony of
claim and gave it
of the secretary

Mr. Banks was to the effect that he prepared the refund
to his secretary for mailing. He furnished an affidavit

stating that she mail-ed the claim on or about March 8, L967.

fhe hearing officer found that the sworn testimony of Mr. Banks, subject to
an opportunity for the representative of the Income Tax Bureau to cross-
examine, was sufficient to overcome the petitionersr burden of proof.

the secretary who all-egedly mailed the refund claim did not appear at the
hearing to testify under oath and was therefore not subject to cros6-
examination by the representative of the Income Tax Bureau. Accordingly,
I  bel ieve the pet i t ioners did not properLy establ ish t imely f i l ing in this
case and the Income Tax Bureau will not follow the decision as a precedent.

Ttre decision is also faul ty in other respects as folLows:

(1) ftre refund in quest,ion lras for the year 1960 whereas the decision
refers to the year 1963.

(2) the decision directs the Income Tax Bureau to compute and process
a refund because the Treasury Department alloryed a tentative
carryback adjustment. The allowance of a tentative carryback
adjustment under Section 64Ll of the Internal Revenue Code does
not of itself mandate similar action by the Income Tax Bureau.

Mr. Edward Best
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STATT OT TEW YONK
STATE TAX CO}I}II$SION

In thc l{atter of the Petltlon
t

of
a

PAIIL & LOTTIE BArrS 
t

For a Redetenfnatl.on of a lleflcl.ency or
a Refund of Personal Incone 3
faxee under Article(n) 22 of the
Tax taw for the (Year(r) 1963 :

State of Nerw York
County of Albany

l[angaret tsood r betng duly awornr depoees and ceyr that

she ig an enpLoyee of the Departnent of Taxatlon ar,rd Pl,nancer ovcr 18 years of

age; and that on the 26th day of ltay r 1970 , she rcrtrcd tbe wlthftr

llo,tice of llecieton (@ by (certtfied) nail upon Paul &

Lottie Banks (ir;nrctrmnr*I the petltloner ln the rlthtn

proceedingl by encloclng a true copy thereof ln a seeurely sealed poatpald

wrapper addreesed aE follorgr Paul & Lottie Banlcs
t2P7-L5 Avcnue
Bnooklyn, ilew York LLZL9

and by depocltLng eane encLosed Ln a postpalit properly addressed rrapper ln a

(post office or offLeLal depository) under the occluslve care and euatedy of

the llnlted {ltatec Post Office Depar"lmcnt wlthln the State of lfcn lork.

fitat deponent ftr{her says that the sald addr€Eaee la thc Srt;rrG|le

d) petftioner heretn and that the address eet forth on sald rrapp€ti lc the Lact

knom addrese of the (ryrfirtlfnfxdn8 pettti.oner.

t
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APFIITAVII OT UTU,ilE
oF n0rlcE or DEcISIox
EtY (CERTTTTED) XAIrr

Snora to before ne thlg

26th.day of ltay IflO.



STATE OF NEW YONK

STAIE TAX COII{MISSIO}I

' t

:
In the Matten of the ?etit lon

:
o f

:
PAITL AND LOTTIE BANKS

: DECISIOII
For Redeterninatlon of a Deficiency 0l{
or for Refrrnd of Pensonal Income : fMELIIIESS
Taxes under Antlcle 22 of the Tax
Law fon the yean 1953 :

Paul Banks and tottle Banks, hi.s wlfe, have petit loned. for

a redeternrlnatlon of a deflclency or fon nefund of personal, tnconre

taxes unden AntlcLe 22 of the Tax Law for the yeen 1963. A formal,

hearing was held befone Lawrence A. l{ewrnan, Hoanlng Officerr ln

the offices of th,e State Tax Cormnissl.on ln the city of New Yonk on

February 26n 1970. The petittonerr, Paul Banks, appeaned and

testif led. fTre Inconre Tax Buneau ltas represented by Edward E.

Best ,  Esq.  (A tber t  J .  Ross l ,  Esq.  o f  counseL) .

FINDINGS OF FACT:

I. On Augusb 26, L964, the U. S. I?easury Depantment, Intennel

Revenue Senvice, Lssued a notice of allowance of tentatlve carry-

back adjustment, fnon the year 1953 to the year 1950, :resultlng tn

a refund of taxes and intenest due to Paul and Lottie Banks ln the

amount of $l+599.74 fon the year 1963.

2. ltre petit loners have tlmely fi ledr a claim for cr"edlt or

nefund for the yeari J.963 rlth the Depantment of Taxation and

Flnance.

DECTSIOII:

The Income Tax Bureau is dlrected to compute and process the

appnopriately conrect amount of refund due to the petlt loners,

incLudlng statutory lntenest, bX reason of tbe allortanco of a

tentative carnyback adJustment by the U. S. lneasuny Depa:rtnont'



I* the lttatten
T

PAUT AND

of the Pet i t ion

LOTTIE BANKS

of

(2 ' l ,

fntennal Revenue Senvice.

DAIED: Albany, l{ew York
May  25 ,  L97O

STAIE TAX COUI.ITSSION
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